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A. Organisation of the document 
 

1. The present document is oriented to analyse specific regulatory issues regarding 
replicability of bundles by alternative operators from the perspective of the 
availability of wholesale inputs and access to contents. Issues related to price 
repliblicability are not covered in this document1.  

2. The document is organised as follows:  

 Section B presents the evolution of bundled offers, as well as main regulatory 
issues related to bundling strategies.  

 Section C describes the questionnaire responded by NRAs which assesses the 
replicability of bundles from the perspective of the availability of the wholesale 
inputs and access to contents. The responses received to the questionnaire 
have been the primary source of information for this report.  

 Section D is focused on the drivers for NRAs intervention (if any) regarding 
replicability of bundles. For the case of intervention on NRAs‟ own initiative, the 
obligations imposed regarding communication of new offers (both for 
standalone and bundled products) and their analysis by NRAs are presented. 
Finally, legal basis for that intervention is also reviewed. 

 Section E describes the criteria applied by NRAs in the assessment of technical 
replicability, as well as the application of ex-ante regulation and the moment 
when the intervention takes place.  

 Section F describes and analyses actions undertaken by NRAs in case that 
bundles are considered not replicable. 

 Section G deals with the obligations imposed in the different markets regarding 
technical replicability of different services bundled.  

 Section H describes the competition problems encountered by NRAs regarding 
replicability of bundles including the most potential conflictive services, and the 
regulatory limitations to impose remedies regarding technical replicability  

 Section I describe ex ante regulation and ex post competition law interventions.  

 Section J addresses the issues related to the impact of access to contents on 
replicability of bundles. The main regulatory aspects analysed deal with the 
application of ex-ante regulation, the relevance of access to contents for 
replicability, the NRAs competences in the audiovisual field and complaints 
treated.  

 Finally, section K summarizes the main findings and conclusions obtained in the 
analysis of replicability of bundles.  

                                                 
1
 ERG has already covered price replicability issues in the document “Report on the 

discussion on the application of margin squeeze tests to bundles” (ERG, 2009) 
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B. Introduction 

 

B.1. Evolution in the contracts of bundled services 

 

3. Existing data show that the penetration of bundled offers is increasing in last years. 
In particular, the E-communications household survey by the European 
Commission covering data from 2005 to 2007 points to the following trends:  

 There is an increase of double and triple play bundles subscribed by 
households in the European Union. As shown in the following figure, in the 
period from 2005 to 2007, the percentage of households subscribing services in 

a bundled form raised from 18% in 2005 to 29% in 20072.  

 

Figure 1: Percentage of households buying electronic communication services in 

bundles.  

 
Source: COM (2006, 2007, 2008) 
 

 

 A great part of the bundles subscribed include voice and Internet services. At 
European level, in 2007 24% of households acquired these two services 
bundled within a single commercial offer. These two services commercialized 
together showed the most significant growth in the last years. (15% of 
households purchased Internet access and fixed voice bundled in 2006, raising 
to 24% in 2007). 

                                                 
2
 The percentages are computed for all households, including those contracting only one 

communication service or no communications services at all. 
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Figure 2: Evolution of specific electronic communication services in bundles (% of 

EU27 households)  

 
 
Source: COM (2007, 2008) 

 Television services are included in bundles in a lesser extend than voice and 
broadband services. However, in 2007 12% of households contracted TV 
services as part of a bundle. 

 Mobile services are still being sold mainly unbundled (only 6% of the 
households contract mobile telephony services as part of a bundled) and the 
evolution from 2006 to 2007 (5% to 6%) shows that bundled contracts including 
mobile voice are not growing in the same proportion as the rest of bundles. 
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Figure 3: Evolution of percentage of households contracting double, triple and 

quadruple play bundles  

 
Source: COM (2007, 2008) 

 Bundles including fixed voice, Internet access and TV services are the most 
common triple play contracts. Although the most popular bundles are double 
play (22% of households contracted in 2007 double play bundles compared with 
the 6% of households contracting triple play bundles), triple play bundles have 
doubled from 2006 to 2007. Quadruple play bundles including fixed voice, 
broadband, TV services and mobile services did not grow significantly during 
the same period. 

 

Example: Spain 

During last years, in the Spanish market the penetration of bundles has increased 

significantly. At the end of 2008, 51% of all Spanish households contracted bundled 

communications services (44.6% in 2007). 88.7% of the broadband Internet lines 

were sold bundled, at least, with fixed telephony, accounting for a 75.5% of the 

bundles commercialized in Spain. As shown in the table below, triple play bundles 

comprising broadband access, fixed telephony and pay TV services have increased 

an important extend (from 27.91% of pay TV subscriptions in 2007 to 33.7% in 

2008). 
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Example: Slovenia 

In Slovenian market, at the half of the year 2009 most end users selected the triple 

play package of services (70%), which is 8 percentage points more than in the 

previous quarter. The double-play package follows with a 29% share, which is 8 

percentage points less than in the previous quarter. The quadruple-play package 

retains its 1% share from the previous quarter. In the first half of the year 2009, 47% 

of all Slovenian households contracted bundled communications services (22% in 

2007). 69.3% of broadband internet lines were sold bundled, most with fixed 

telephony accounting for a 50.2% of the bundles. At the same time 58.2% of 

television lines were sold bundled, most with broadband internet lines accounting 

for a 55.9% and following with fixed telephony accounting for a 39.3% of the 

bundles. Relations between services and bundles on Slovenian market are provided 

on the picture below. 
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Number of clients (residential and business) for each services (Q2/2009) 

 

         
 

 

B.2. Regulatory issues arising from bundle practices 

 

4. As seen in the previous section, the relevance of bundles in many national markets 
has increased significantly. This fact may reveal the relevance and adequacy in 
analysing the competitive conditions of bundled offers and the possible 
interventions in case of necessity. This is why ERG has been working on the 
development of documents in this field. 

5. In particular, ERG has been analysing replicability issues which are considered the 
main regulatory aspects regarding bundling. This replicability (ability for alternative 
operators to compete offering similar bundles) can be assessed from two 
perspectives: (i) commercial (margin squeeze practices) and (ii) the availability of 
wholesale inputs (sufficient and appropriate accounting the national specific 
circumstances), and access to contents (from now on, technical replicability). 

6. ERG has already covered the issues related to margin squeeze practices in the 
document “Report on the discussion on the application of margin squeeze tests to 
bundles” (ERG, 2009) 3. At this point it is important to highlight that the analysis of 
replicability of bundles from an economic perspective is a second step after 
assessing the technical replicability, as price squeeze takes place only when the 
services are technically replicable. Replicability presents differences in every 
country, since it depends on the network architecture of the SMP operators, on the 
wholesale obligations imposed and its implementation, on the network infrastructure 
owned by alternative operators and, especially in the case of TV services, also on 
access to contents.  

7. For the purpose of the analysis and in consistency with the previous report, 
‟bundling‟ is defined as the commercial practice consisting on selling to the 
consumer two or more services in the form of a combined offer at a single price 
(normally applying a discount over the sum of individual prices)4. 

                                                 
3
http://www.erg.eu.int/doc/publications/2009/erg_09_07_report_on_the_discussion_of_the_

application_of_margin_squeeze_tests_to_bundles.pdf 
4 

Two types of bundling may be identified: i) “pure bundling” that occurs when consumers 
can only purchase the entire bundle and not the single services separately; ii) “mixed 
bundling” that occurs when consumers are offered a choice between purchasing the entire 
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8. The most relevant regulatory issues arising when dealing with technical replicability 
account for:  

 The imposition of obligations in order to assure the existence of a sufficient 
wholesale offer(s) which allows alternative operators to commercialise 
equivalent retail services than the SMP operator ones.  

 Assuring the necessary capacity of intervention by NRA to reduce potential 
damage to the market in case a bundled offer is not technically replicable. Both 
the moment to intervene and the kind of action decided to solve this non-
replicability must be assessed depending on national circumstances. 

 Existing and future potential competition problems related to replicability of 
bundles.  

 Lastly, the future effect of bundles in market definition and wholesale inputs, as 
well as application of the regulation when the bundle is composed of services 
not subjected to regulation.  

 In bundles including TV services, impact of access to contents on competition.  

 

9. The focus of this document is on the presentation of the results of the ERG 
Questionnaire on replicability and presents therefore an overview how the different 
countries deal with technical replicability.  

 

C. ERG Questionnaire on replicability  
 

10. On 29th June 2009, the Convergence Project Team circulated a questionnaire to 
NRAs to gather information about how the NRAs deal with technical replicability5. 
The evidence for this report is based on the responses to this questionnaire 
received along the summer of 2009. The questionnaire was designed to explore the 
regulatory situation regarding replicability of bundles from the perspective of the 
availability of the wholesale inputs and access to contents. It was organized in five 
sections:  

 Bundle test case: NRAs report about drivers considered for their intervention 
regarding technical replicability, obligations to communicate offers and ex-ante 
versus ex-post intervention applied to any kind of bundle which include fixed 
telephony, and/or mobile telephony, and/or fixed broadband and and/or TV. 
Results obtained from this part of the questionnaire are presented in sections D 
(questions 1, 2, 5 and partially 7 of the questionnaire), E (questions 3 and 10), 
and F (question 4) of the document. 

 Replicability and market analysis: This section explores replicability assessment 
for bundled offers, obligations imposed in each relevant market, competition 
problems detected and potential regulatory limitations regarding replicability. 

                                                                                                                                          
bundle at a discounted price and purchasing the separate components of the bundle. Tying 
occurs when the purchase of a good is conditional on the purchase of another good. In 
some cases, the effects of tying are equivalent to those of mixed or pure bundling.  
5
 The questionnaire is annexed to this document. 
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Sections H (questions 6, 8 and 9 of the questionnaire) and G (partially question 
7) present the results obtained for this part.  

 Access to content: This section assesses whether access to content is or could 
be a potential problem in the next future from a competition and replicability 
perspective. The analysis for this part is included in section J (questions 11 to 
14, and 17 of the questionnaire).  

 Complaints by operators and relevant cases: The questionnaire collects 
information on complaints solved by NRAs related to non replicability of bundled 
offers of SMP operators, as well as ex-post competition law cases regarding 
lack of replicability of bundled offers. Section I (questions 15 and 16 of the 
questionnaire) of the document presents the conclusions obtained for this part.  

11. The questionnaire was responded by 24 NRAs (see table 4), accounting for a 
75% of the NRAs which received the questionnaire, and including a relevant 
part of the larger European markets and countries where bundled offers have 
become a common practice.  

 

Table 1:  Countries/NRAs responding the replicability questionnaire  

 

Country NRA Country NRA 

Austria RTR Malta MCA 

Belgium BIPT Netherlands OPTA 

Croatia HAKOM Poland UKE 

Czech Republic CTO Portugal ANACOM 

Denmark NITA Romania ANCOM 

Finland FICORA Slovak Republic TOSR 

France ARCEP Slovenia APEK 

Germany BNETZA Spain CMT 

Greece EETT Switzerland BAKOM 

Hungary NHH Turkey TK 

Ireland ComReg United Kingdom OFCOM 

Italy Agcom Lithuania RTR 
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D. Intervention drivers and legal basis 
 

12. This section describes the type of interventions applied by NRAs regarding the 
replicability of bundles. In particular, in which cases the NRA intervenes, when this 
intervention is carried out and, finally, under which legal basis. The analysis in this 
section is based on questions 1, 2 and 5 of the questionnaire. 

D.1 Drivers for NRAs intervention  

 

13. The graph below shows when NRAs intervene regarding the replicability of bundles: 

Figure 4: Drivers for intervention  

10; 43%

4; 17%

5; 22%

4; 17%

On its own initiative (with communication obligation)

On ints own initiative (without communication obligation)

Only in case of complaint

No intervention

 

Source: NRAs responses to the convergence PT questionnaire 

14. As seen from the previous chart, several drivers of intervention have been found 
among the 23 NRAs responding question 1. Specifically, from more proactive 
intervention to the non intervention position at all: 

 Nearly half of the NRAs (43,4%) is aware of the bundled offer prior or 
immediately after to its commercialization6 due to an obligation imposed to the 
significant market power (SMP) operator to communicate new offers to the NRA 
before launching. NRAs use this information for the purpose of replicability 
analysis from both the technical and the economical perspective. This previous 
communication provides them with the possibility of intervene at this very first 
moment when considered as necessary. Apart from this intervention before 
commercial launching, they can also intervene in case of a complaint from an 
alternative operator;  

                                                 
6
 Nine NRAs impose the obligation to communication before commercial launching and one 

allows for notification five days after product launching.  
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 17% of the NRAs intervenes on its own initiative, but only in those cases when it 
finds out about a specific offer, because there is no obligation imposed on SMP 
operator to communicate bundled offers before the launching;  

 22% of NRAs only intervene in case there is a complaint from an alternative 
operator; 

 Finally, four NRAs (which represent a 17% of the respondents) do not intervene 
on the replicability of bundled offers in any case, and complaints on replicability 
of bundles (if any) are solved by the competition authority. 

15. In conclusion, most of the NRAs responding to the questionnaire intervene on its 
own initiative before receiving complaints (14 NRAs, 60%) mostly based upon the 
obligation for operators to communicate ex ante retail offers to the NRA (10 NRAs, 
43%).  

 

 

 

D.2 Obligation to communicate offers 

 

16. 12 NRAs (52.2% of the 23 NRAs responding the questionnaire) have reported to 
impose the obligation to communicate standalone and/or offers before launching. 
Next figure shows the services considered for offers communication, being 
standalone offers or bundles including these services.  

Example: Italy 

In Italy, AGCOM routinely screens retail offer on the part of the SMP operator. 

Starting from 2002, a replicability test is used to assess PSTN traffic based 

offers. The test system was updated over the years to also scrutinize access and 

broadband offers, although BB retail price is not regulated. Bundles are no 

exception (for instance telephony services and/or broadband retail services based 

on the incumbent’s broadband access network). However, the price test system 

is now being re-assessed and a new version of it should be consulted upon 

before the end of 2009.  

 

Example: France 

In France, ARCEP does not intervene in replicability of bundled offers because 

the national competition authority is the only competent institution on this issue.  
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 Figure 5: Obligations to communicate retail offers for different services 
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Source: NRAs responses to the convergence PT questionnaire 

17. The obligation to communicate retail offers before the launching is mainly centred 
on access, fixed voice and broadband services. 

18. Despite the fact that the number of SMP operators that have the obligation to 
communicate retail TV or mobile standalone offers is marginal, it is interesting to 
note that a relevant part of the NRAs impose obligations to communicate bundles 
including these services prior to their commercial launching. 

19. Communication of retail offers to the NRAs is done usually by means of a written 
notice, and the information provided covers generally the terms and conditions of 
the retail offer to be launched. There are important differences about how long 
before its commercialization the information requested must be provided to the 
NRA. This period varies from 5 days to 8 weeks. 

 

 

Example: Austria 

In Austria, RTR requires to the SMP operator to give to OLOs all information 

necessary to replicate retail broadband offers, either standalone or bundled. 

    

Example: Turkey and Croatia 

TK, in Turkey, and HAKOM, in Croatia, they both require communicating retail 

mobile offers. Besides, the last NRA also requires it for TV offers, either 

standalone or in a bundle. 
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D.3 Analysis of retail offers and obligations related to 
bundles 

20. The obligation to communicate new offers is used by NRAs mainly to allow them to 
analyze offers before commercialization. A relevant part of NRAs, according to the 
state of competition in their countries, could find necessary to analyse retail offers in 
order to prevent potential damage in market competition. 

21. Question 7 explored, among other issues, the analysis of retail services offers 
regarding technical replicability as well as the possibility to prohibit retail bundles. 
All NRAs (24) responded this part of the questionnaire. Next figure presents results 
on analysis of retail offers: 

Figure 6: Analysis of standalone services and/or bundled offers  
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Source: NRAs responses to the convergence PT questionnaire 

22. The analysis of retail offers is centred mainly in those offers including access and 
fixed services (45.8% of the NRAs) and/or fixed broadband (32,7%). Mobile and TV 
services offers are in general not considered for previous analysis, except when are 
bundled with access, fixed voice and/or fixed broadband.  

23. In some Member States, a prohibition not to unduly bundle (bundling abusive or no 
justified) is imposed -moreover- in market 1. Some of these NRAs have imposed 
this obligation also in markets 2, 3, 4, 5 and/or 7. 

 

Example: Slovak Republic  

In the Slovak Republic, there is a prohibition not to unduly bundle the public 

telephone network at a fixed location for residential customers for the provision of 

other services without authorization. 
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D.4 Legal basis for analysing bundled offers 

 

24. The overview in this chapter is based on question 5 of the questionnaire. 20 NRAs 
responded that they intervene regarding replicability of specific offers. They have 
provided information about the legal basis for this intervention (sector specific 
regulation or competition law) and when they proceed to analyze the bundled offer 
(before or after the product is being launched).  

25. The results, presented in the next figure, show that for the majority of NRAs that 
intervene in this issue (90%) applies specific telecom sector regulation (only 2 have 
responded that can also apply competition law for this purpose). These NRAs are 
divided in three differentiated groups: 

 Those analysing the bundle prior to product launching (25%); 

 Those analysing it only after its product launching (40%); 

 Those acting in both moments (25%). 

Figure 7: Legal basis for analysing bundled offers 
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Sector specific regulation after product launching (B)
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Source: NRAs responses to the convergence PT questionnaire 

 

26. As a conclusion, the legal basis for NRA intervention is basically related to the 
market analysis procedure and the subsequent imposition of obligations. In short, 
usually the NRAs intervene in the market using the electronic communications 
sector specific regulation. 
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E. Analysis of technical replicability  
 

27. This section analyses which issues are considered when assessing technical 
replicability in order to impose wholesale obligations and/or stop retail offers. The 
conclusions are based on responses to questions 3 and 10 of the questionnaire (19 
NRAs responded to these questions).  

28. Several factors are relevant when assessing technical replicability and imposing 
wholesale obligations to allow services and bundles replication: number of 
alternative operators able to replicate the bundled offer (all or some of them), 
territory/population where the bundle can be replicated and use of the same 
technology as applied by the SMP operator or consideration of different 
technologies for replication.  

29. NRAs were asked in question 3 about which conditions have to be met for 
considering services as replicable in the absence of a wholesale offer that allows 
directly the existence of replicability (multi-choice question).   

30. As it can be seen in the next figures, there is no consensus among NRAs on the 
above mentioned conditions for technical replicability. These different approaches 
among NRAs could be explained by specific national conditions such as market 
structure, structure of the territory, or social-economic features.  

Example: Greece 

In Greece, EETT base the intervention on sector specific regulation (ex ante) and 

competition law analysis (consistency with ex post competition rules) when the 

offer has still not be launched. After the launching, the intervention is based on the 

competition law using actual data.  

Example: Germany 

In Germany, BNETZA applies sector specific regulation after the product 

launching such that, in the case that the bundle includes at least one regulated 

service, an investigation on bundles can be conducted.  
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Figure 8: Conditions for replicability of bundled services 
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Source: NRAs responses to the convergence PT questionnaire 

 

 

Figure 9: Combination of conditions for replicability of bundled services 

 
Source: NRAs responses to the convergence PT questionnaire 

 

31. NRAs were further asked about considering the possibility of assessing replicability 
based on the use of combinations of technologies by the alternative operators (e.g. 
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bundle with satellite TV in no LLU areas, or use of a NDSL offer combined to DTTH 
to offer a dual play service). In general, most of the NRAs analyzing technical 
replicability consider the combination of technologies as a valid option to replicate 
services included in bundles.  

 

Example: Belgium 

The demand of foreign channels, mainly French and Dutch, allowed the 

implementation of cable operators in the 60s and 70s nationwide. Once the 

liberalization of the audiovisual sector was completed, private channels were 

available only on cable platforms. As a consequence, the current penetration of pay 

TV (cable, DSL and satellite) in Belgium is close to 95% and the majority of 

households use both copper and cable operators. Bundles have reduced the number 

of dual platform customers. 

Such Pay TV is the service with the highest penetration in the bundles and the lack 

of this service in an offer is an important disadvantage for competition. It is also the 

more difficult one to replicate. 

 

BIPT is assessing this point taking into account several questions: 

 

- The incumbent claims that analogue television is essential to provide services for 

multi TV set customers and digital decoders are too expensive; analogue television 

is a monopoly of cable operators and thus impossible to replicate. 

 

- The incumbent also claims that different multi-cast services on its network are 

impossible as access to digital platform. 

 

- Those operators providing all TV services on a single access have a competitive 

cost advantage from those who need to buy two wholesale accesses to provide 

multi-play offers.  

 

Example: Netherlands 

The Dutch regulator - OPTA – has imposed to the two biggest cable operators a 

regulated resale offer of the analogue TV-services and the four biggest cable 

operators a regulated wholesale access to the TV transmission services giving the 

possibility to all operators to offer multiple play everywhere by using a dual access 

of copper and cable. 

  

 

F. Intervention by NRAs when bundles are not replicable  

 

32. This section describes the different types of intervention when an NRA finds that a 
bundle is not technically replicable. The overview is based on question 4 in the 
questionnaire.  

33. The graph below shows the main kind of interventions in case the bundle is found 
technically non replicable by the NRA. 
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Figure 10: Types of Intervention in case of non replicability 

5; 23%

6; 27%

2; 9%
2; 9%

4; 18%

3; 14%

Stop the retail offer (A) 

Intervente in the wholesale level to solve the lack of replicability (B) 

A+B

B+Start an infrigement proceeding (C)

A+B+C

Other actions

Source: NRAs responses to the convergence PT questionnaire 
 

34. As seen, 11 NRAs (representing 50% of the 22 respondents to this question) would 
stop the bundled offer if it has been found replicable by the alternative operators. 
This intervention could be definitive or, in some cases, temporally until the 
wholesale offer is modified by the SMP operator to allow its replicability. 

35. The other main intervention is to act at the wholesale level. 12 NRAs (50%) have 
responded they modify wholesale conditions, like modifying the existing access 
obligations or impose new ones at wholesale level within the process of the bundled 
offer analysis. Finally 5 NRAs (20,8%) could also begin an infringement procedure. 

 

Example: Czech Republic 

In Czech Republic, CTO would stop the offer definitively. 

 

Example: Spain 

In Spain, in case the problem identified with the bundle is related to the broadband 

access, CMT would stop the bundle until the wholesale offer is adapted to let 

alternative operators replicate the offer. CMT could also initiate an infringement 

procedure. 

 

Example: Croatia 

In Croatia, HAKOM would not stop the bundle, but the retail offer would be 

restricted. That is because this NRA does not want to fully stop new services. 
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36. To sum up, the most common intervention policies found are either stopping the 
bundle if it is not technically replicable and/or intervening in the wholesale level to 
allow alternative operators to replicate the bundle.  

G. Obligations related to technical replicability of bundles 
 

37. Question 7 of the questionnaire tries to relate the retail services commonly available 
in bundled offers with the wholesale markets that were identified by the NRAs and 
obligations imposed in those markets. This relation allows verifying the availability 
of wholesale offers to support the retail services considered. It is important to bear 
in mind that the non existence of obligations it‟s not something negative per se. If, 
for instance, exists sufficient competition or if the alternative operators have its own 
infrastructure no wholesale offers/obligations will be needed and the replicability of 
bundled offers may also be assured. This question has been answered by all the 
NRAs responding to the questionnaire (24 NRAs).  

38. NRAs were asked whether SMP operators have been identified and whether 
access obligations have been imposed in the different markets. Furthermore, NRAs 
were requested if retail offers (standalone and bundled) have to be analyzed by the 
NRA and whether the prohibition not to bundle certain services has been imposed.  

G.1 SMP and access obligations 

39. The practical differences among national regulations and obligations imposed on 
these particular must be analyzed having into account the definition of markets. For 
example, it should be taken into account whether the markets include the same 
products and/or the same technologies/networks and, therefore, which is the scope 
of the access obligation imposed. This will very much depend on national 
circumstances. 

40. The graph below shows the number and percentage of respondents NRAs 
identifying SMP operators in the different markets –except for termination markets-
(Recommendation 2007, except for markets 15 and 18 of the Recommendation 
2003), as well as the number of NRAs imposing wholesale access obligations. 
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Figure 11: SMP and wholesale access obligation in different markets 
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Source: NRAs responses to the convergence PT questionnaire 

 

41. In most cases (circa 90%) the identification of SMP is followed by a wholesale 
access obligation. The only exception is market 1, where a majority of NRAs have 
identified SMP, but have not imposed a wholesale access obligation (the 
questionnaire referred to wholesale remedies). This can be understood by the fact 
that some countries impose Wholesale Line Rental (WLR) in this market whereas 
others impose this obligation in market 2. 

42. Most of the NRAs have imposed wholesale access obligations in the wholesale 
markets related to fixed voice and broadband (mainly markets 2, 4, and 5). Some 
NRAs answered that the wholesale inputs regulated in market 5 can also be used 
to offer fixed voice. 

43. Wholesale access to mobile voice services is not guaranteed by an obligation in 
many countries since only four countries have declared SMP and imposed 
wholesale access obligations. For mobile broadband services only two countries 
have imposed wholesale obligations. Both services belong to market 15. 

44. Access obligations related to TV services can be imposed in markets 4, 5 and 18. 
However, in major part of countries the SMP operator found in markets for fixed 
services which are included in bundles (typically access, voice and broadband) is 
different to the one identified in market 18. So that, in general access obligation 
from market 18 has not been imposed by NRAs to solve replicability of retail 
bundled offer. Market 4 and 5 are usually more related with the broadband service, 
however both can be very relevant for the supply of other services, namely 
television. The access obligations usually imposed in these markets are also easily 
usable to provide bundled offers in one access line. In Market 5, especially in the 
case of television services, it is important to consider the specific access obligations 
imposed by the NRAs, namely the functionalities assured in the wholesale offer 
(IPTV bitstream, multicast or virtual loop) . 
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45. In that context, 12 NRAs (50 %) have imposed access obligation for IPTV in market 
5.  

 

Example: Portugal 

In Portugal access obligations have been imposed in Market 18 (2003 

Recommendation) for analogue terrestrial broadcasting free to air services. The 

access obligations include access to masts for broadcasting operators and also access 

to the broadcasting service for the television broadcasters. 

 

Example: The Netherlands 

In The Netherlands obligations have been imposed for resale of analogue TV and 

access to digital TV transmission services on the cable network. 

 

46. The majority of NRAs have imposed similar access obligations for replicability of 
services including fixed voice and fixed broadband. For replicability of television 
services obligations have been imposed mainly in market 4 and 5. The access 
obligations imposed in market 4 is easily usable to provide bundled multiservice 
offers in one access line. In market 5, 50% of NRAs have imposed an obligation 
which can be used specifically to replicate TV services. Wholesale access to mobile 
voice services is not guaranteed by an obligation in many countries since only four 
countries have identified SMP operators and imposed wholesale access 
obligations. For mobile broadband services only two countries have imposed 
wholesale obligations.  

H. Competition problems regarding technical replicability 
of bundles 

 

47. As it has been shown above, operators tend to compete increasingly in the market 
by offering bundles to their end users. In this regard it is becoming more important 
for operators to have the chance to replicate bundles and also the opportunity to 
differentiate their bundles from bundles of their competitors, which is possible on 
the basis of the distinction of services included in bundles (e.g. TV content). 

48. This section shows the NRAs viewpoint on competition problems regarding the 
technical replicability of bundles, the regulatory limitations encountered for 
addressing these competition problems and the services where there are more 
potential problems and thus interventions regarding replicability are more common. 
The analysis in this section is based on questions 6, 8 and 9 of the questionnaire. 

H.1  Services likely to raise doubts on replicability of bundles 

 

49. This part of the report provides an overview of services included in the bundles that 
have a higher probability of raising doubts regarding their technical replicability. It 
corresponds to question 6 of the questionnaire answered by 17 NRAs.  

50. Services are ranked from the more probable of raising doubts to the less: 

 TV content and TV services: Respectively, 9 NRAs (53%) and 7 NRAs (41%) of 
the total of NRAs responding this question);  
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 Mobile services were pointed out by 5 NRAs (29%); 

 Broadband were pointed out by 4 NRAs (23%); 

 Access is found to be a problem in only two countries (11,7% of NRAs); 

 Finally, voice (fixed line telephony) is found to be the service with the lowest 
probability of raising doubts regarding the technical replicability of bundles (only 
one country has declared so). 

 

Figure 12: Share of services included in bundled offers regarding probability to 

raise doubts on technical replicability 
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Source: NRAs responses to the convergence PT questionnaire 

 

51. NRAs consider that TV content is the issue that has the highest probability of 
raising doubts regarding the replicability of bundles. This could be because content 
replicability is out of the scope of the NRAs competencies, in many countries and 
therefore, these NRAs cannot impose any obligation to guarantee access to them. 
Five NRAs have pointed out that TV contents are distributed with exclusivity 
clauses. Therefore, in these cases, alternative operators would have more 
difficulties to include certain contents in their bundles. As pointed out below, the 
majority of NRAs mentions the relevance of premium contents, such as live sports 
events or first run movies. For these reasons, according to some NRAs, alternative 
operators have to arrange content property rights for their use.  

52. TV services have been reported also as showing high probability of raising doubts 
on replicability. This service is increasing their importance for operators and even in 
some countries could be crucial for competition in multi-play bundles, as well as 
content. Based on responses, NRAs could solve the replicability of TV by means of 
market 4 and 5: 
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 Market 4: ULL offer allows alternative operators to replicate bundles which 
include TV services. 

 Market 5: In countries where TV services have been included in market and 
SMP operators have been identified, some obligation can be imposed to allow 
alternative operators to replicate this service. For instance, IPTV bitstream, 
multicast or virtual loop could be imposed.  

53. The main reason to define mobile services as problematic in view of the replicability 
of bundles could be that (i) the market for access and call origination on public 
mobile telephone networks is not regulated in most of the countries and that (ii) in 
some countries there is a limited number of operators who can provide mobile 
services, basically because an agreement with a mobile network operator (with 
spectrum licence) is required (MVNO or resale).  

54. As access, voice (fixed line telephony) and broadband markets are regulated in 
most countries, the main problem regarding technical replicability for those services 
included in bundles is if sufficient wholesale access conditions exist (quality and 
non discriminatory conditions). In this respect, few countries have responded to 
have replicability doubts for these services (Above all, in broadband).  

55. A total of 9 NRAs report interventions regarding replicability on any of the services 
listed. In accordance with the answers received, most of the interventions are 
centred on TV services and contents (16.7% and 22.2% of NRAs responding to this 
answer). Several NRAs exposed the possibilities of imposing multicast on the 
Relevant Market 5 “Wholesale broadband access”. None of the NRAs has 
intervened in mobile services, despite of the big share of NRAs who have defined 
this kind of service as problematic.  

56. In conclusion, TV (services and content), as well as mobile services raise the major 
technical replicability concerns. On the other side, most of interventions have been 
related to TV. 

 

H.2  Competition problems identified during market analysis  

 

57. This section summarizes NRA responses about the main competition problems 
regarding the replicability of bundles that are encountered during market analysis.  

58. 12 NRAs (50% of the NRAs responding the questionnaire) have identified 
competition problems in connection with the replicability of bundles encountered 
during market analysis. The main competition problems identified refer to technical 
features (9 NRAs) and service levels (QoS) of wholesale services (6 NRAs). Some 
of these problems – especially the ones related with QoS – may be not specific of 
bundled offers and can also affect the isolated services supported in the wholesale 
offers. Additionally, geographical coverage of wholesale services and the use of 
wholesale services from several sources were reported by 3 NRAs. 
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Figure 13: Competition problems 

 
Source: NRAs responses to the Convergence PT questionnaire 

 

59. Operators are able of replicating services included in bundles through the existing 
wholesale offers (except, in principle, for mobile and TV services -when they are not 
regulated-) by means of either ULL or bitstream offers. When bitstream offer is not 
sufficient for this purpose, alternative operators can offer their multiple-play offers 
only by using ULL; in their answers, several NRAs identified problems connected 
with the coverage of ULL networks: alternative operators don‟t launch retail offers 
supported in ULL on the whole country territory, mainly because it is not profitable 
to do so in some geographical areas. This question could increase the difficulty for 
alternative operators to compete with bundled offers which are sold in a widespread 
coverage.  

60. Problems regarding technical features of wholesale services are in some countries 
connected with the provision of wholesale services of IP multicast over bitstream 
access. 

61. As in most countries no SMP operator has been found in the market for access and 
call origination on public mobile telephone networks, and therefore no mobile 
access obligation has been imposed. This might cause difficulties in the launch of 
bundled offers containing mobile services (e.g. triple and quadruple-play) by 
operators who don‟t control a mobile network or don‟t have an agreement with a 
mobile network operator. 

62. As it will be shown next in a country case examples, NRAs have taken certain 
regulatory decisions in order to solve the problems identified: 
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Example: Denmark 

NITA specified the problem “technical features of wholesale services” related to 

the importance to ensure that technical possibilities for replicating triple-play 

bundles are in place at the wholesale level. This has led the NRA to specify some 

of the technical features of certain wholesale services in its market analyses. 

 

Example: Netherlands 

OPTA reported the problems “technical features” of wholesale services related to 

TV services. Specifically, the LLU wholesale obligation didn’t lead to the 

development of a competitive broadcasting market. In order to give alternative 

operators the possibility to offer TV services and therefore also triple-play bundles 

the obligation for Cable Wholesale Line Rental has been imposed. 

 

 Example: Slovenia  

APEK reported a similar problem as OPTA for IPTV. Within the regulatory 

decision, based on non-discrimination obligation, the SMP operator is obliged to 

enable other operators to offer all possible services (VoIP, IPTV, VoD and others) 

that it is possible to offer over bitstream access under the same conditions as it 

offers to itself. Because of this during the last two years the market share of 

alternative operators has grown by 30% for double-play and by 7% for triple-play. 

At the same time the number of alternative operators’ IPTV connections has also 

increased by 271% and represents nearly 38% of all IPTV connections on the 

market. Quadruple-play has been offered on the market since the second half of 

2008.  

It seems that in Slovenia the replicability of bundles is no longer a problem; 

alternative operators found however problems connected with the differentiation 

of their IPTV services on the retail market. The SMP operator doesn’t currently 

enable them to use their own streams for their own TV content (programs) that 

differ from programs in the SMP operator’s offer. Alternative operators are also 

not able to use their own set-up boxes.  

 

Example: Spain 

CMT indicated different problems with wholesale offers (geographic coverage, 

technical features and quality). The ULL networks do not cover all territory. 

Besides, alternative operators can use the wholesale bitstream services to extend 

coverage to where they have their infrastructure. However, bitstream access is 

based in ATM, which is too rigid to differentiate offers.  

For all this, CMT imposed to the SMP operator the obligation of meeting 

reasonable broadband access requests of alternative operators. For this purpose, 

and in order to solve the problems mentioned, CMT is modifying the existing 

bitstream offer: from ATM to Ethernet technology.  
 

For all this, CMT imposed to the SMP operator the obligation of meeting 

reasonable broadband access requests of alternative operators. For this purpose, 

and in order to solve the problems mentioned, CMT is modifying the existing 

bitstream offer: from ATM to Ethernet technology.  
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63. To sum up, more and more NRAs are already considering bundles or multiple-
services in their market analysis. The main competition problems in connection with 
the replicability of bundles that are encountered during market analysis refer to 
technical features of wholesale services and service levels (QoS) of wholesale 
services.  

H.3  Regulatory limitations met when imposing remedies to 
guarantee the replicability of bundles 

 

64. This section deals with regulatory limitations that NRAs face when considering the 
imposition of remedies that would guarantee the replicability of bundles in 
connection with the competition problems identified in the previous section.  

65. 7 NRAs (43,7% of the 16 NRAs responding the question) encountered regulatory 
limitations when imposing remedies to guarantee the replicability of bundles. The 
main problem reported was that some wholesale services for providing services 
included in the bundle are subject to ex ante regulation whereas others are not.  

66. Another limitation stated by 2 NRAs is that the SMP operator found in the electronic 
communications services is not the same as the broadcast operator. That makes it 
difficult to impose remedies on a single platform. The obligation of reselling the 
copyrights for the content, which is not a part of the electronic communication 
sector, is also cited as a regulatory limitation. 

 

 

 

J. Access to contents and bundles 
 

67. This section analyses access to content in the context of replicability of bundles. 
Access to content may be a relevant issue in the case of bundles including TV 
services, where contents play a key role in the bundle acceptance by potential 
subscribers. It is based on responses to questions 11 to 14 and 17 in the 
questionnaire. 

J.1 Jurisdiction and relevant competition rules 

 

68. On one side, 14 NRAs (70 % of the 21 NRAs responding this part) responded that 
in their country access to content is an issue of Competition Law. On the other side, 

Example: Slovenia 

In Slovenia there exists a company owned by the SMP operator that provides 

and manages multimedia services and content for different platforms, for the 

SMP operator and also for other operators on the market. As the SMP operator is 

obliged to enable alternative operators all of the possible services that it can 

offer over bitstream access under the same conditions as it offers them to itself, 

alternative operators have the chance of using the content and multimedia 

services without concluding multiple agreements with content providers and 

under the same conditions as the SMP operator.  
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7 NRAs (30%) responded that in their country content access can be dealt with 
under both ex ante regulation and Competition Law. 

69. The ex-ante regulation of access to contents is performed in most of the cases by 
regulatory agencies different to those competent in the electronic communication 
markets. Only 6 NRAs (26% of respondents) has reported the existence of a single 
authority holding competencies on electronic communications and audiovisual 
matters, while 17 NRAs pointed out that this was not the case in their country. 

J.2 Relevance of access to content in replicability of bundles 

 

70. It should be stressed that access to certain premium content may still be the final 
bottleneck even if full replicability has been granted on the access to electronic 
communications networks and services level (say by means of access to multicast 
functionality). Most of the NRAs (14, which represent the 58% of respondents to 
this question) did not have an opinion on this issue. Of those, nine NRAs (40% of 
total) responded that they do not have the powers regarding access to content by 
electronic communications service providers and two NRAs responded they did not 
consider access to content a priority from the perspective of competition between 
electronic communications operators. 

71. 7 NRAs (29%) responded that, in their views, access to content is or may be an 
issue with regard to replicability of TV services and bundles. 3 NRAs (13,7%) stated 
that in their view it is not or it may not be an issue. All those three NRAs pointed to 
the availability of access to content on a commercial (unregulated) basis in their 
national markets. One NRA further added that in their view access to content was 
not relevant from the perspective of competition between electronic 
communications operators. 

72. Albeit only a minority of responding NRAs identified access to content as a potential 
competitive issue (7 NRAs, 29%) in the context of replicability of bundles, it is 
nevertheless useful to look more closely at their cases. These were the responses: 

 Four NRAs cited premium content
7
 as a key product/service they considered 

relevant for replicability purposes;  

 one NRA also cited, in addition to premium content, video on demand („VoD‟) 
and Catch up TV; and 

 Two NRAs instead identified wider relevant services/products groups for 
replicability: one NRA cited all IPTV services, while another NRA cited all 
broadcasting services.  

 Another NRA pointed the need of broadcasting license as the main barrier for 
alternative players in order to replicate triple play bundles.  

73. With respect to the reasons according to which they considered content as a 
relevant issue for replicability, as well as what main barriers they considered there 
existed in their countries to acquiring content, the following issues were put forward: 

 Promotion of fair access to premium content; 

 Potential existence of exclusive rights‟ agreements; 

                                                 
7
 Premium content was broadly meant to include premium sports and premium movies in all 

cases. 
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 Holdback practices; 

 Must offer and unbundling of content; 

 Anti competitive and/or discriminatory supply of content; 

 Potential leveraging of exclusive rights agreements to gain market power in 
other product markets‟ included in the bundle; and 

 Market power. 

 

 

Example: United Kingdom 

 

As set out in the Pay TV consultation 

 (http://www.ofcom.org.uk/consult/condocs/third_paytv/), Ofcom’s view is that 

there are narrow economic markets for the wholesale of Core Premium Sports and 

Core Premium Movie channels, and that Sky has market power in those markets. 

Sky’s market power is enabled by content aggregation carried out either by rights 

owners or by Sky, specifically: 

 

In relation to sport, the aggregation of the rights to specific sporting competitions by 

sporting bodies such as the FAPL, and the further aggregation by Sky of the 

  (i) rights to different competitions; and 

In relation to movies, the aggregation by Sky of rights 

(ii) to show the movies from all six major Hollywood studios. 

J.3 Complaints and disputes regarding access to contents  

 

74. 9 NRAs (37,5% of the total NRAs responding the questionnaire) have reported 
complaints or disputes regarding access to contents. The disputes were related 
mainly to exclusive access to premium contents (sports and in a lesser extend, 
movies). The legal basis for action was based mainly on article 81 and 82 of the EC 
Treaty transposed to the national law and applied by the competition authorities.  

 

 

Example: Italy 

 

Several cases regarding access to premium contents (sport and cinema) and in 

particular specific exclusionary practises that may constitute an abuse of dominant 

position. Legal basis was competition law, specifically abuse of dominant position 

or exclusionary practises dealt by AGCM (Italian Antitrust).  

For instance: case A/362: “Sportmediarights”/ Provvedimento A362 DIRITTI 

CALCISTICI. AGCM Interpreted a dominant position in the national TV 

advertising market that may impose restrictions on competition. In 2004 the 

Mediaset Group (through RTI) signed two distinct agreements with the major Italian 

football teams (e.g. Juventus, Milan, Inter, Roma, Lazio, Sampdoria, Livorno). In 

both such cases exclusive deals having a long duration and pre-emption rights were 
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present” Finally, AGCM imposed not to subscribe contracts with similar clauses and 

duration in the future 

 

 

Example: Portugal 

Three cases reported: 

 Agreement between television broadcaster (SIC) and cable operator and owner 

of rights over contents (TV Cabo) The Competition Authority considered the 

agreement illegal and imposed a fine). The decision is being analyzed by the 

court of appeal.  

 Cable operator (TV TEL) complaint about the discontinuation of Sports 

Premium Channel (Sport TV). The Competition Authority considered that there 

was not any evidence of anticompetitive practice.  

 Cable operator complaint about the refusal by PT group to grant distribution 

rights of a Cinema Channel. The competition Authority instigated the existence 

of negotiations and an agreement was achieved by PT Group and the cable 

operator.  

The legal basis for these decisions is the national law 18/2003 which is consistent 

with articles 81 and 82 of the EC Treaty. The Authority in charge of these cases is 

the National Competition Authority.  
 

 

I. Complaints and relevant cases related to technical 
replicability of bundles 

 

75. This section presents complaints and relevant cases regarding replicability of 
bundles and is based on responses to questions 15 and 16 in the questionnaire.  

76. Evidence reported by NRAs on complaints solved regarding lack of replicability 
from a technical perspective is scarce. Only 8 NRAs have solved complaints about 
technical replicability, out of the 24 responses (33,3% of the responding NRAs). 
NRAs were also asked about ex-post cases regarding lack of replicability known by 
NRAs. 5 NRAs reported about ex-post cases that they are aware of. Other 5 NRAs 
stated that they are aware of ex-post cases (few NRAs have competences on the 
application of competition law, so the responses cannot be considered as a 
comprehensive list of ex-post cases regarding lack of replicability).  

77. The complaints solved and ex-post cases range from one to five for each of the 
NRAs reporting and are related to the following issues:  

 Non-fulfilment of the obligation to enable wholesale conditions on the basis of 
which other operators would replicate the offer (Croatia); 

 Wholesale offer to multichannel and multicast access needed to offer IP based 
services (Denmark); 

 Wholesale access modalities to premium contents (Italy); 

 Bitstream access for providing IPTV services (Slovenia); 

 Non-replicability of incumbent‟s mobile + DSL package (Hungary); 
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 Non-replicability of incumbent‟s double play offer (fixed voice+ broadband) 
(Spain); 

 Access to naked DSL wholesale offer (Turkey). 

78. As it can be seen, most of the complaints and ex-post cases are related to the 
technical replicability of (i) TV services/contents and (ii) broadband offers.  

79. In any case, it is difficult to draw conclusions as most of the countries responding 
the questionnaire have not reported complaints solved or ex-post cases regarding 
replicability of bundles.  

K Main findings 

80. Bundling practices have grown in the European market, especially double play 
bundles of fixed voice and Internet services. Triple play bundles including TV 
services are also growing, while mobile services are still in general not been 
included as part of a bundle with other electronic communication services. This 
panorama of increasing bundling practices makes regulatory policies regarding 
replicability of bundles a relevant issue when analyzing markets and imposing 
obligations to SMP operators.  

81. The most relevant regulatory issues arising when dealing with technical replicability 
are: intervention by NRA to reduce potential damage to the market in case a 
bundled offer is not technically replicable, imposition of wholesale access 
obligations to assure replicability by alternative actors, potential competition 
problems related to replicability of bundles and, in the case of bundles including TV 
services, impact of access to contents on replicability issues. 

82. Most of the NRAs responding to the questionnaire intervene on its own initiative 
before receiving complaints (14 NRAs, 60.9%) mostly based upon the obligation for 
operators to communicate ex ante retail offers to the NRA (10 NRAs, 43.5%). Near 
half of NRAs impose obligations on operators to communicate retail offers before 
the commercial launching.  

83. The obligations to communicate retail offers (standalone or bundled) before 
commercial launching are mainly centred on access, fixed voice and broadband 
services. 12 NRAs (half of the respondents) impose this obligation for standalone or 
bundled offers including these services. About half of those NRAs also require 
being communicated TV and mobile services offers when they are bundled with 
other electronic communication services (4 NRAs for TV services and 5 for mobile 
services). 

84. The analysis of retail offers is centred mainly in those offers including access and 
fixed services (45.8% of the NRAs) and/or fixed broadband (32.7%). Mobile and TV 
services offers are in general not considered for previous analysis, except when are 
bundled with access, fixed voice and/or fixed broadband.  

85. The legal basis for NRA intervention is basically related to the analysis of markets 
and the subsequent imposition of ex-ante obligations, apart from TV content. In 
short, usually the NRAs intervene in the market using the electronic 
communications sector specific regulation. 

86. Different conditions are considered by NRAs for technical replicability assessment. 
There is no consensus on NRAs about neither (i) the number of operators that 
should be able to replicate the bundle, nor (ii) the territory/population that must be 
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covered nor (iii) the technology available for replication by alternative operations, all 
this in order to determine if the bundle is considered as replicable. 

87. The most common intervention identified by NRAs are both stopping the bundle 
found technically non replicable and/or acting at the wholesale level to allow 
alternative operator to replicate the bundle.  

88. The majority of NRAs have imposed similar access obligations for replicability of 
services including fixed voice and fixed broadband. For replicability of television 
services obligations have been imposed mainly in market 4 and 5. The access 
obligations imposed in market 4 is easily usable to provide bundled multiservice 
offers in one access line. In market 5 the third part of NRAs have imposed an 
obligation which can be used specifically to replicate TV services. Wholesale 
access to mobile voice services is not guaranteed by an obligation in many 
countries since only four countries have identified SMP operators and imposed 
wholesale access obligations. For mobile broadband services only two countries 
have imposed wholesale obligations.  

89. TV services and access to content for these services have been considered by 
NRAs as the ones with the highest probability of raising doubts regarding the 
replicability of bundles. In connection with this, the majority of the few interventions 
reported by NRAs are centred on TV services and some NRAs exposed the 
possibilities of imposing multicast on the Relevant Market 5 “Wholesale broadband 
access”. Although access to content is considered as an issue likely to raise doubts 
on replicability, most of the NRAs state that they cannot act as they have no 
competences on content.  

90. More and more NRAs are already considering bundles or multiple-services in their 
market analysis. The main competition problems in connection with the replicability 
of bundles that are encountered during market analysis refer to technical features of 
wholesale services (9 NRAs, 37.5%) and service levels (QoS) of wholesale 
services (6 NRAs, 25%). 

91. The main limitation reported when imposing remedies to guarantee the replicability 
of bundles was that some wholesale services for providing services included in the 
bundle are subject to ex ante regulation whereas others are not. 

92. In the majority of countries (14 NRAs, 66,7% of the NRAs responding this part) 
access to content is only dealt under Competition Law. Only in a minority of the 
countries (6 NRAs, 26%) there is a single authority responsible for both electronic 
communications markets and audiovisual matters. 

93. 9 NRAs (37.5%) have reported complaints and disputes regarding access to 
contents in general. The disputes were related to exclusive access to premium 
contents (sports and in a lesser extend, movies). Legal basis for action was based 
mainly on article 81 and 82 of the EC Treaty transposed to the national law and 
applied by competition authorities. 

94. Finally, most of the countries responding the questionnaire have reported neither 
complaints solved nor ex-post cases regarding technical replicability of bundles. 
Existing complaints and ex-post cases are related mainly to the replicability of (i) TV 
services/contents and (ii) broadband offers.  
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Annex: ERG Questionnaire on replicability of bundles  
 

QUESTIONNAIRE ON THE REPLICABILITY OF BUNDLES (FROM THE 

PERSPECTIVE OF THE AVAILABILITY OF THE WHOLESALE INPUTS) 

AND ACCESS TO CONTENTS/ CONVERGENCE PT 

 

Background 

 
As provided in the Convergence PRD (ERG (08) 61b), the Convergence PT will analyse the 

replicability of bundles, in particular the replicability of the different services/products 

included in the bundle (as explained below). For this purpose, the following questionnaire is 

submitted to all NRAs.  

 

The replicability of bundles can be considered from two main perspectives: 

 

(1) Availability of the different services/products included in the bundle. This perspective 

requires an assessment of the incentives and possibility for alternative operators to 

have/buy their own inputs or the need for them to have a wholesale offer. 

 

(2) Price of the bundle. This perspective relates, mostly, to the margin squeeze tests. 

 

The target of this questionnaire is to assess the replicability of bundles under the first 

perspective only. The second perspective was the subject of the “ERG Report on the 

discussion of the application of Margin Squeeze tests to bundles” published in March 2009. 

 

For this purpose, responses to the following questionnaire are kindly asked to all NRAs. 

 

Definitions 

 

Unless otherwise indicated in this questionnaire, the following applies: 

 

(a) As there are many different types of contracts according to which a company can sell 

two or more services together (one of them at least being an electronic 

communications service), “bundle” is used in this questionnaire in a broad sense. It is 

referred to all cases where, from the consumer perspective, two or more services are 

sold together, as one combined offering, at a joint (and in general discounted) price 

versus the purchase of its individual parts. Therefore, all kinds of “bundles” like 

mixed bundling
8
, pure bundling

9
 and tying

10
 are included. 

(b) Bundles covered by this questionnaire belong to the retail residential segment. 

 

(c) Questions on the “replicability of bundles” refer to whether there is the possibility 

for alternative operators to have or buy their own inputs or the need for them to have a 

wholesale offer, in order to replicate an offer of the SMP operator. The replicability 

from a price perspective (mainly related to margin squeeze tests) is not addressed by 

this questionnaire.  

 

                                                 
8
 Consumers can contract all services together or individually (A, B and AB). 

9
 Consumers can only contract all services together (A and B) and not individually. 

10
 Consumers can contract all services together and some of them individually (AB and A). 
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Questions: 

 

1. Country case 

 
In order to better understand the type of intervention of each NRA regarding the 

replicability of bundles and the methodology and principles applied (ex ante or, as the case 

may be, ex post), please consider the following case and explain how your NRA would 

react: 

 
Operator A (the SMP market player

11
) launches a quadruple play offer 

(or other bundled offer) which includes fixed telephony, and/or mobile 

telephony, and/or fixed broadband and and/or TV (in particular, please 

consider IPTV services).  

Please, explain how your NRA would deal with such offer by 

answering the following questions.  
 
1. Your NRA would intervene regarding the replicability of the bundled offer of 

Operator A: 
 

   

     (a) On its own initiative and in all cases, because Operator A has the obligation 

to communicate any bundled offer so that the NRA can analyze their 

replicability 
 

   

     (b) On its own initiative but only in those cases when it finds out about this 

offer, because there is no obligation imposed on Operator A to communicate 

these offers.  
 

   

     (c) Only in case there is a complaint from an alternative operator. 
 

   

     (d) Your NRA does not intervene regarding replicability of concrete offers, not 

even in case of complaints. 
 

   

     (e) Other (please specify). 

 

 

In the event that the response is (a), please complete the table below, by indicating 

whether the SMP market player is required to communicate retail offers (for 

standalone or bundled products/services) to your NRA. Describe when (e.g., X days 

before the launch), how (verbal communication, written notice, notification meeting, 

etc.) and what type of information is to be submitted to your NRA (e.g. duration of the 

offer, price, etc). 

 

Retail 

products/services 

Obligation to communicate new offers  

Standalone Bundles 

Yes / 

No 

When How Information Yes 

/ No 

When How Information 

Access         

Voice (fixed line 

telephony) 

        

Broadband         

                                                 
11

 This SMP position refers to any upstream wholesale market or to any retail markets of the services included in 
the bundle. In the event that your NRA can intervene in other cases (e.g., in the event of ex post intervention), 
please specify and explain. 
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TV services          

Mobile services         

 
2. In case of intervention [responses (a) to (c) or (e) of question 1], your NRA would do 

it: 
 

   

     (a) Ex ante, with a concrete methodology (please, enclose) 
 

   

     (b) Ex ante, but without a concrete methodology (please describe the principles 

applied or provide with some example of intervention) 
 

   

     (c) Ex post (please describe the principles applied or provide with some 

example of intervention) 
 

   

     (d) Other (please specify). 

 

In the event that the answer is (a), please enclose the methodology. If the answer is (b) 

please describe below the principles applied or provide with some examples of 

intervention. If the answer is (c) please describe the principles applied or provide with 

some example of intervention. If the answer is (d), please specify. 

 

 

 
3. Your NRA considers that one or more of the services is not replicable in the absence 

of a wholesale offer by Operator A (regulated or commercial) ensuring that the 

services included in the bundle can be replicated: 

 

 By all the alternative operators  By some alternative operators 

 For the whole territory / population  For a representative part of the 

territory / population 
  

 Via the same platform / technology  Via complementary technologies / 

platforms 
  

 Other   

 

Please provide detail on the above and explain the underlying reasons. 

 

 

4. In case that the bundled offer launched by Operator A is not replicable, your NRA 

would: 
 

   

     (a) Stop the retail bundled offer. 
 

   

     (b) Impose new obligations of access at wholesale level within the bundled 

offer proceeding. 
 

   

     (c) Impose new obligations of access at wholesale level within the next market 

analysis. 
 

   

     (d) Modify the existing access obligations at the wholesale level. 
 

   

     (e) Start an infringement proceeding. 
 

   

     (f) Other actions/remedies (please describe). 

 

In the event that the answer is (f), please indicate these actions/remedies. 
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5. Please identify the legal basis for your NRA intervention (if any) under questions 1 to 

4 (e.g. X obligation imposed as remedy in market Y, under Z regulation).  

 

 

Intervention Legal basis Market 

   

   

   
 

 
6. Which services of those included in the quadruple play offer being considered have a 

higher probability to raise doubts regarding replicability in your country?  

 

Retail products/services Higher probability to raise doubts regarding replicability? 

Yes / 
No 

Why? Has any 
intervention 

already 
occurred? 

(Y/N)12 

Access     

Voice (fixed line telephony)    

Broadband    

Mobile services    

TV TV services    

TV contents    

 

2.- Analysis of replicability within market analysis and formulation of access 

obligations. National regulation 

 
Section 1 referred to how your NRA would intervene in a case by case basis (i.e., regarding 

concrete offers). Section 2 of this questionnaire aims to assess how the issue of replicability 

is addressed within the market analysis stage. Please note that replicability from a price 

perspective (mainly related to the margin squeeze tests) falls outside of the scope of this 

questionnaire. 

 
7. Please fill in the following table: 

                                                 
12

 If you respond yes, please ensure to include the requested information regarding these interventions under 
section 4 of this questionnaire. 
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Retail 

Services 

Wholesale 

relations 

assumed 

Wholesale 

Markets 

related 

(2007 

Recommend

ation) 

SMP 

identified? 

(Y/N) 

Obligations and replicability 

1.- 

Wholesale 

Access 

obligation 

(Y/N) 

2.- Are 

isolated / 

standalone 

retail 

offers 

analyzed? 

(Y/N)(2) 

3.- Are 

bundled 

offers 

including the 

isolated 

service 

analyzed? 

(Y/N)(2) 

4.- Prohibition not to 

bundle certain specific 

retail products / 

services(2) 

5.- Other remedies 

addressing retail 

bundles(3)(2) 

6.- Brief description of the underlying 

reasons to impose the remedies indicated in 

this table, where these reasons are related to 

replicability 

(Y/N) 
Products / 

Services 
(Y/N) 

Description of 

the remedy and 

its legal basis 

Fixed 

Voice 

Fixed access 

+Fixed calls 

(F2F / F2M) 

Market 1(4)          

Market 2          

Market 3          

Market 4          

Market 7          

Fixed 

Broadband 

Fixed 

Broadband 

Services 

Market 4          

Market 5       
   

Mobile 

Broadband 

Mobile 

Broadband 

Services 

Market 15(1)       

   

Mobile 

Voice 

Mobile access 

+ Mobile 

calls 

(M2M / M2F) 

Market 15(1)          

Market 7          

Market 3          

Television Broadcasting 

Market 4          

Market 5          

Market 18(1)          

(1) 2003 Recommendation. 
(2) Please consider that the replicability from a price perspective (mainly related to margin squeeze tests) is not addressed by this questionnaire. 

(3) E.g., a general remedy of guaranteeing the replicability of the SMP operators’ retail offers (i.e., a remedy providing that, in order for the SMP operator to provide a retail service X, the relevant wholesale services should be available, e.g., 

under non discrimination obligations), or the ex ante prohibition of abusive or unjustified tying. 
(4) Retail market. 

 
Comments, if any (please use also the box below if you are out of space in the table for responding: 
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8. What are the main competition problems regarding the replicability of bundles that 

are encountered during the market analysis (please note that the replicability from a 

price perspective -mainly related to margin squeeze tests- is not to be addressed in 

this questionnaire)? 

 
Services to which these problems referred: 

 

 
The problems referred to: 
 

   

     (a) Geographical coverage of wholesale services. 
 

   

     (b) Technical features of wholesale services. 
 

   

     (c) Service levels (quality) of wholesale services. 
 

   

     (d) Use of wholesale services from several sources.
13

 
 

   

     (e) Others. 

 
Please describe the encountered problems below: 

 

 

9. When addressing the competition problems identified above under question 8, has 

your NRA encountered regulatory limitations in order to impose remedies for 

guaranteeing the replicability of bundles? 

 

 Yes (please describe those limitations below)  No 

 

 
 

   

     (a) The wholesale services for providing some of the electronic communications 

services included in the bundle are subject to ex ante regulation whereas others 

are not (e.g., no SMP position has been found). 
 

   

     (b) Some of the bundled services are not electronic communication services. 
 

   

     (c) Other (please specify). 

 

Please describe those regulatory limitations below: 

 

 
10. Does your NRA consider the possibility of combinations of technologies to offer 

bundled offers to end users (e.g., bundle with satellite TV in no LLU area, or use of a 

NDSL offer combined to DTTH to offer a dual play service) in analysing the 

replicability of bundles? Please describe. 

 

 

 

3.- Content access 

 

This section of the questionnaire intends to assess whether access to content could be an 

issue from a competition and replicability perspective.  

 
11. Please indicate whether access to content is dealt by competition law (ex post) or ex 

ante regulation in your country. 
 

   

     (a) Only competition law. 

                                                 
13 E.g., the incumbent as an integrated provider could have advantages as it sources all wholesale inputs from one source, 

whereas competitors have to use several sources. 
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     (b) Both ex ante regulation and competition law. 

 

12. Please indicate whether, in your NRA view, access to content is or may be an issue 

with regard to the replicability of TV services and bundles. 

 

 Yes (please answer 

section A below) 

 No (please answer 

section B below).  

 We do not have an opinion on this 

(please answer section C below) 

   

 

If you responded yes, please: 

 

(a) Identify the products/services/contents which you consider relevant for 

replicability purposes (including Video on Demand, Catch Up services
14

 or other 

interactive services). 

 

(b) Briefly describe the reasons according to which access to content is a 

relevant issue with regard to replicability, as well as the main barriers or obstacles in 

your country for operators to acquire contents. 

 

(c) Briefly describe the actions taken or planned by your NRA regarding access 

to content, if any, including contacts, actions and initiatives before other relevant 

authorities (such as audiovisual or competition authorities). 

 

 

If you responded no, please indicate why in your NRA view, access to content is not 

an issue with regard to the replicability of TV services and bundles: 

 
 

   

     (a) Alternative operators have access to content in a commercial (no regulated) 

basis.  
 

   

     (b) Access to content is not relevant from the perspective of competition 

between electronic communications operators. 
 

   

     (c) Other (please specify below). 

 

 

If you responded that your NRA has not an opinion on this, please indicate why: 

 
 

   

     (a) My NRA does not have powers regarding access to content by electronic 

communications services providers. 
 

   

     (b) Access to content is not considered a priority from the perspective of 

competition between electronic communications operators. 
 

   

     (c) Other (please specify below). 

 

 

 
13. Do network operators edit

15
 their own broadcasting contents in your country?  

 

 Yes  No 

 

                                                 
14

 I.e., service that enables users to watch past TV programs or channels on demand.  
15 The process of preparing content such as TV channels through organization and other modifications. 
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If you responded yes, please indicate whether the clients of other operators have 

access to such content and, if yes, whether this access is granted in a commercial or 

regulated basis. 

 

 

 

14. Is there a single authority in your country holding competences on electronic 

communications and audiovisual matters? 

 

 Yes  No 

 

4.- Complaints by operators and relevant cases 

 

Please be reminded that replicability from a price perspective (mainly related to the margin 

squeeze tests) falls outside of the scope of this questionnaire. 

 

4.1 Cases based on ex ante regulation 

 

15. Please indicate whether your NRA has solved complaints by operators arguing that 

they cannot replicate the bundled offer of any SMP operator.  

 

 Yes  No 

 

If you responded yes, please describe: 

(a)  The number of complaints and their subject-matter. 

 

(b)  Their legal basis (e.g., obligation to avoid abusive tying imposed as remedy in 

market X). 

 

(c)  Their outcome (e.g., whether a decision by your NRA was issued, its findings 

regarding replicability and actions taken). 

 

Please provide a copy of the decision/s, a link to access it/them, or a summary. 

 

 

 

4.2 Ex post cases (competition law) 

 

16. Please indicate whether there have been any ex post cases in your country that you 

may be aware of regarding the lack of replicability of bundled offers. 

 

 Yes  No 

 

If you responded yes (and not solely based on margin squeeze grounds), please 

describe: 

(a)  The number of cases and their subject-matter. 

 

(b)  Their legal basis (e.g., article 82 of the EC Treaty) and the authority in charge 

of these cases (e.g., NRA or competition authority). 
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(c)  Their outcome (e.g., whether a decision was issued, its findings regarding 

replicability and actions taken). 

 

Please provide a copy of the decision/s, a link to access it/them, or a summary. 

 

4.3 Content access 

 

17. Please indicate whether there have been complaints/disputes, cases and disputes 

regarding access to content in your country that you may be aware of. 

 

 

If you responded yes, please briefly describe: 

 

(a)  The number of cases and their subject-matter. 

 

(b)  Their legal basis (e.g., article 82 of the EC Treaty) and the authority in charge 

of these cases (e.g., NRA, audiovisual authority or competition authority). 

 

(c)  Their outcome (e.g., whether a decision was issued, its findings, and actions 

taken). 

 

 

Please provide a copy of the decision/s, a link to access it/them, or a summary. 

 

  

 

 

 Yes  No 


